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AUTHORITY FOR PROMULGATION OF RULES
TITLE 28, UNITED STATES CODE

§2072. Rules of procedure and evidence; power to prescribe

(a) The Supreme Court shall have the power to prescribe general
rules of practice and procedure and rules of evidence for cases in
the United States district courts (including proceedings before
magistrate judges thereof) and courts of appeals.

(b) Such rules shall not abridge, enlarge or modify any sub-
stantive right. All laws in conflict with such rules shall be of no
further force or effect after such rules have taken effect.

(¢) Such rules may define when a ruling of a district court is
final for the purposes of appeal under section 1291 of this title.

(Added Pub. L. 100-702, title IV, §401(a), Nov. 19, 1988, 102 Stat. 4648,
eff. Dec. 1, 1988; amended Pub. L. 101-650, title III, §§315, 321, Dec.
1, 1990, 104 Stat. 5115, 5117.)

§2073. Rules of procedure and evidence; method of prescribing

(a)(1) The Judicial Conference shall prescribe and publish the
procedures for the consideration of proposed rules under this sec-
tion.

(2) The Judicial Conference may authorize the appointment of
committees to assist the Conference by recommending rules to be
prescribed under sections 2072 and 2075 of this title. Each such
committee shall consist of members of the bench and the profes-
sional bar, and trial and appellate judges.

(b) The Judicial Conference shall authorize the appointment of
a standing committee on rules of practice, procedure, and evi-
dence under subsection (a) of this section. Such standing commit-
tee shall review each recommendation of any other committees so
appointed and recommend to the Judicial Conference rules of
practice, procedure, and evidence and such changes in rules pro-
posed by a committee appointed under subsection (a)(2) of this
section as may be necessary to maintain consistency and other-
wise promote the interest of justice.

(c)(1) Each meeting for the transaction of business under this
chapter by any committee appointed under this section shall be
open to the public, except when the committee so meeting, in
open session and with a majority present, determines that it is in
the public interest that all or part of the remainder of the meet-
ing on that day shall be closed to the public, and states the reason
for so closing the meeting. Minutes of each meeting for the trans-
action of business under this chapter shall be maintained by the
committee and made available to the public, except that any por-
tion of such minutes, relating to a closed meeting and made avail-
able to the public, may contain such deletions as may be nec-
essary to avoid frustrating the purposes of closing the meeting.
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Rule 902 FEDERAL RULES OF EVIDENCE 24

(5) Official publications.—Books, pamphlets, or other publi-
cations purporting to be issued by public authority.

(6) Newspapers and periodicals.—Printed materials purport-
ing to be newspapers or periodicals.

(7) Trade inscriptions and the like.—Inscriptions, signs, tags,
or labels purporting to have been affixed in the course of busi-
ness and indicating ownership, control, or origin.

(8) Acknowledged documents.—Documents accompanied by a
certificate of acknowledgment executed in the manner pro-
vided by law by a notary public or other officer authorized by
law to take acknowledgments.

(9) Commercial paper and related documents.—Commercial
paper, signatures thereon, and documents relating thereto to
the extent provided by general commercial law.

(10) Presumptions under Acts of Congress.—Any signature,
document, or other matter declared by Act of Congress to be
presumptively or prima facie genuine or authentic.

(11) Certified domestic records of regularly conducted activ-
ity.—The original or a duplicate of a domestic record of regu-
larly conducted activity that would be admissible under Rule
803(6) if accompanied by a written declaration of its custodian
or other qualified person, in a manner complying with any Act
of Congress or rule prescribed by the Supreme Court pursuant
to statutory authority, certifying that the record—

(A) was made at or near the time of the occurrence of the
matters set forth by, or from information transmitted by,
a person with knowledge of those matters;

(B) was kept in the course of the regularly conducted ac-
tivity; and

(C) was made by the regularly conducted activity as a

regular practice.
A party intending to offer a record into evidence under
this paragraph must provide written notice of that inten-
tion to all adverse parties, and must make the record and
declaration available for inspection sufficiently in advance
of their offer into evidence to provide an adverse party
with a fair opportunity to challenge them.

(12) Certified foreign records of regularly conducted activ-
ity.—In a civil case, the original or a duplicate of a foreign
record of regularly conducted activity that would be admissi-
ble under Rule 803(6) if accompanied by a written declaration
by its custodian or other qualified person certifying that the
record—

(A) was made at or near the time of the occurrence of the
matters set forth by, or from information transmitted by,
a person with knowledge of those matters;

(B) was kept in the course of the regularly conducted ac-
tivity; and

(C) was made by the regularly conducted activity as a
regular practice.

The declaration must be signed in a manner that, if falsely
made, would subject the maker to criminal penalty under
the laws of the country where the declaration is signed. A
party intending to offer a record into evidence under this
paragraph must provide written notice of that intention to
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all adverse parties, and must make the record and declara-
tion available for inspection sufficiently in advance of
their offer into evidence to provide an adverse party with
a fair opportunity to challenge them.

(As amended Mar. 2, 1987, eff. Oct. 1, 1987; Apr. 25, 1988, eff. Nov.
1, 1988; Apr. 17, 2000, eff. Dec. 1, 2000.)

Rule 903. Subscribing Witness’ Testimony Unnecessary

The testimony of a subscribing witness is not necessary to au-
thenticate a writing unless required by the laws of the jurisdic-
tion whose laws govern the validity of the writing.

ARTICLE X. CONTENTS OF WRITINGS, RECORDINGS, AND
PHOTOGRAPHS

Rule 1001. Definitions

For purposes of this article the following definitions are applica-
ble:

(1) Writings and recordings.—‘‘Writings” and ‘‘recordings”
consist of letters, words, or numbers, or their equivalent, set
down by handwriting, typewriting, printing, photostating,
photographing, magnetic impulse, mechanical or electronic
recording, or other form of data compilation.

(2) Photographs.—‘‘Photographs’ include still photographs,
X-ray films, video tapes, and motion pictures.

(3) Original.—An ‘‘original” of a writing or recording is the
writing or recording itself or any counterpart intended to have
the same effect by a person executing or issuing it. An ‘‘origi-
nal’’ of a photograph includes the negative or any print there-
from. If data are stored in a computer or similar device, any
printout or other output readable by sight, shown to reflect
the data accurately, is an ‘‘original’’.

(4) Duplicate.—A ‘‘duplicate’” is a counterpart produced by
the same impression as the original, or from the same matrix,
or by means of photography, including enlargements and min-
iatures, or by mechanical or electronic re-recording, or by
chemical reproduction, or by other equivalent techniques
which accurately reproduces the original.

Rule 1002. Requirement of Original

To prove the content of a writing, recording, or photograph, the
original writing, recording, or photograph is required, except as
otherwise provided in these rules or by Act of Congress.

Rule 1003. Admissibility of Duplicates

A duplicate is admissible to the same extent as an original un-
less (1) a genuine question is raised as to the authenticity of the
original or (2) in the circumstances it would be unfair to admit
the duplicate in lieu of the original.

Rule 1004. Admissibility of Other Evidence of Contents

The original is not required, and other evidence of the contents
of a writing, recording, or photograph is admissible if—
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Rule 1005 FEDERAL RULES OF EVIDENCE 26

(1) Originals lost or destroyed.—All originals are lost or have
been destroyed, unless the proponent lost or destroyed them in
bad faith; or

(2) Original not obtainable.—No original can be obtained by
any available judicial process or procedure; or

(3) Original in possession of opponent.—At a time when an
original was under the control of the party against whom of-
fered, that party was put on notice, by the pleadings or other-
wise, that the contents would be a subject of proof at the hear-
ing, and that party does not produce the original at the hear-
ing; or

(4) Collateral matters.—The writing, recording, or photo-
graph is not closely related to a controlling issue.

(As amended Mar. 2, 1987, eff. Oct. 1, 1987.)
Rule 1005. Public Records

The contents of an official record, or of a document authorized
to be recorded or filed and actually recorded or filed, including
data compilations in any form, if otherwise admissible, may be
proved by copy, certified as correct in accordance with rule 902 or
testified to be correct by a witness who has compared it with the
original. If a copy which complies with the foregoing cannot be
obtained by the exercise of reasonable diligence, then other evi-
dence of the contents may be given.

Rule 1006. Summaries

The contents of voluminous writings, recordings, or photographs
which cannot conveniently be examined in court may be presented
in the form of a chart, summary, or calculation. The originals, or
duplicates, shall be made available for examination or copying, or
both, by other parties at reasonable time and place. The court
may order that they be produced in court.

Rule 1007. Testimony or Written Admission of Party

Contents of writings, recordings, or photographs may be proved
by the testimony or deposition of the party against whom offered
or by that party’s written admission, without accounting for the
nonproduction of the original.

(As amended Mar. 2, 1987, eff. Oct. 1, 1987.)

Rule 1008. Functions of Court and Jury

When the admissibility of other evidence of contents of writings,
recordings, or photographs under these rules depends upon the ful-
fillment of a condition of fact, the question whether the condition
has been fulfilled is ordinarily for the court to determine in ac-
cordance with the provisions of rule 104. However, when an issue
is raised (a) whether the asserted writing ever existed, or (b)
whether another writing, recording, or photograph produced at
the trial is the original, or (¢) whether other evidence of contents
correctly reflects the contents, the issue is for the trier of fact to
determine as in the case of other issues of fact.
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ARTICLE XI. MISCELLANEOUS RULES

Rule 1101. Applicability of Rules

(a) Courts and judges.—These rules apply to the United States
district courts, the District Court of Guam, the District Court of
the Virgin Islands, the District Court for the Northern Mariana Is-
lands, the United States courts of appeals, the United States
Claims Court,! and to United States bankruptcy judges and
United States magistrate judges, in the actions, cases, and pro-
ceedings and to the extent hereinafter set forth. The terms
“judge’ and ‘‘court” in these rules include United States bank-
ruptey judges and United States magistrate judges.

(b) Proceedings generally.—These rules apply generally to civil
actions and proceedings, including admiralty and maritime cases,
to criminal cases and proceedings, to contempt proceedings except
those in which the court may act summarily, and to proceedings
and cases under title 11, United States Code.

(c) Rule of privilege.—The rule with respect to privileges applies
at all stages of all actions, cases, and proceedings.

(d) Rules inapplicable.—The rules (other than with respect to
privileges) do not apply in the following situations:

(1) Preliminary questions of fact.—The determination of
questions of fact preliminary to admissibility of evidence
when the issue is to be determined by the court under rule 104.

(2) Grand jury.—Proceedings before grand juries.

(3) Miscellaneous proceedings.—Proceedings for extradition
or rendition; preliminary examinations in criminal cases; sen-
tencing, or granting or revoking probation; issuance of war-
rants for arrest, criminal summonses, and search warrants;
and proceedings with respect to release on bail or otherwise.

(e) Rules applicable in part.—In the following proceedings these
rules apply to the extent that matters of evidence are not pro-
vided for in the statutes which govern procedure therein or in
other rules prescribed by the Supreme Court pursuant to statu-
tory authority: the trial of misdemeanors and other petty offenses
before United States magistrate judges; review of agency actions
when the facts are subject to trial de novo under section 706(2)(F)
of title 5, United States Code; review of orders of the Secretary of
Agriculture under section 2 of the Act entitled ‘““An Act to author-
ize association of producers of agricultural products’ approved
February 18, 1922 (7 U.S.C. 292), and under sections 6 and 7(c) of the
Perishable Agricultural Commodities Act, 1930 (7 U.S.C. 499f,
499g(c)); naturalization and revocation of naturalization under
sections 310-318 of the Immigration and Nationality Act (8 U.S.C.
1421-1429); prize proceedings in admiralty under sections 7651-7681
of title 10, United States Code; review of orders of the Secretary
of the Interior under section 2 of the Act entitled ‘““An Act author-
izing associations of producers of aquatic products’ approved
June 25, 1934 (15 U.S.C. 522); review of orders of petroleum control
boards under section 5 of the Act entitled ‘“‘An Act to regulate
interstate and foreign commerce in petroleum and its products by

1Pub. L. 102-572, title IX, §902(b)(1), Oct. 29, 1992, 106 Stat. 4516, provided that reference in any
other Federal law or any document to the ‘“‘United States Claims Court’ shall be deemed to refer
to the ““United States Court of Federal Claims’.
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